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2022 H-2B AUDIT COMPLIANCE  
REQUIREMENTS

This checklist is provided to assist you in making sure that you are in compliance with Department of Labor, H-2B 
regulations and that you have all require documents available in your audit file in the event of an H-2B compliance audit 
by DOL. 

I. Wage Requirements
DOL regulations require that you employ workers on a full-time basis, which the Department of Labor defines as at least 
35 hours per week. You are required to pay all workers the prevailing wage rate listed on the application for all hours 
up to 40 hours per week.  Under the Fair Labor Standards Act, for any hours over and above 40 per week, you must pay 
workers the overtime rate. 

Please note that DOL will expect you to pay ALL workers in the same occupational classification the same hourly rate of 
pay unless you can offer a legally valid reason for a difference in pay rate for workers performing the same duties. This 
issue has come up in recent DOL H-2B Audits. You would need to be able to justify any differences in wage rates among 
similar employees.

You are required to offer to each worker employment for a total number of work hours equal to at least ¾ of the 
workdays of each 12-week period (6 week period of job order is less than 120 days), unless prevented by unforeseeable 
circumstances outside employer’s control.

II. Payroll/Tax Withholding Issues
Deductions from wages MUST be made if they are required by law. All other deductions must be specifically disclosed in 
the job order and may only include the reasonable cost or fair value of board, lodging, and facilities furnished. 

According to IRS regulations, you are required to pay all regular local, state and federal  payroll taxes, including Social 
Security and unemployment (FICA, FUTA and SUTA). You are also responsible for assisting your workers in obtaining 
Social Security cards upon their arrival.

Offer to each worker employment for a total number of work hours equal to at least ¾ of the workdays of each 12-week 
period (6 week period of job order is less than 120 days), unless prevented by unforeseeable circumstances outside 
employer’s control.

• You must provide Workers Compensation Insurance for all workers.

III. Earnings/Payroll Records for all temporary domestic workers AND H-2B workers hired as Landscape Laborer
Earnings records should be broken down by pay period, for each temporary worker (both H-2B and domestic) for the 
Landscape Laborer position for the entire period of H-2B certification. 

The earnings records must include the following information and distinguish between H-2B and domestic workers:

• Start and end dates for each temp worker hired through the H-2B recruitment and employed during the period of 
need

• Worker’s name and home address (the address should be a foreign address)
• Number of hours offered each day
• Number of hours actually worked each day
• Rate of pay
• Total earnings for each temp H-2B and domestic worker per pay period
• Amount of and reasons for any and all deductions taken from worker’s pay

According to IRS regulations, you are required to pay all regular local, state and federal payroll taxes, including Social 
Security and unemployment (FICA, FUTA and SUTA).  You are also responsible for assisting your workers in obtaining 
Social Security cards upon their arrival.

Note: if applicable, please explain any differences in wages between workers performing the same duties as Landscape Laborer.  
Please also explain any differences in wages between what was advertised and what was actually paid to workers. 

Audit File Tip: Make sure to keep actual pay statements for the temporary Landscape Laborer position for all pay periods during 
the H-2B season from the time the worker arrives to the time the worker departs at the end of the season. 
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IV. Number of Temporary Workers Employed/Requested
DOL requires that you actually employ the number of workers requested on the H-2B application. If you did not employ 
the full number of workers under this contract period for the entire requested period, please provide an explanation, 
along with supporting documentation. Examples can include delays in application processing in the U.S. and at the U.S. 
consulate, H-2B visa cap issues, etc.

V. Evidence that H-2B workers were reimbursed for transportation and subsistence
• Itemized list of reimbursements to workers
• Evidence/receipts of reimbursement for travel from the worker’s hometown all the way to the worksite in the U.S. 

and back to their home in Mexico at end of season
• Evidence/receipts of reimbursement for daily subsistence expenses from their homes all the way to the U.S. and 

back home
• If you have arranged travel for the worker, keep copy of invoice and receipt from transportation company

The current subsistence rate for meals is $13.17 per day without receipts or $55/day with proper receipts, however this 
changes each year.

Under the Fair Labor Standards Act, the U.S. Department of Labor has concluded that employers are required to pay 
transportation and visa expenses incurred by H-2B workers door-to-door from their home town to the actual worksite 
location in the U.S. 

We recommend that you reimburse your workers for transportation costs and visa-related fees in the first work week to 
avoid violation the FLSA.

Visa Processing Costs: Payment or reimbursement of visa, border crossing and related government mandated fees in 
the first workweek. Current Consular Processing Fee is $190. 

DOL prohibits against passing on fees associated with the H-2B applications or employment, such as application/petition 
costs, attorney fees, recruitment fees or other related fees to the H-2B worker.

Audit File Tip: Keep copies of paystubs or reimbursement checks made to the workers in your audit file, along with a signed 
statement from the worker acknowledging receipt of the reimbursement. Also include an itemized statement detailing how the 
payment was broken down. If you have contracted with an outside transportation vendor to transport the workers to or from 
the U.S., keep a copy of your agreement or invoice for such transportation.  

You should maintain documentation in your file confirming that you have either paid or reimbursed workers for all H-2B 
related costs.

VI. Evidence that Branch posted required worker rights posters at worksite
Keep in your audit file the following:

• Photograph of the H-2B Worker Rights posters at the worksite
• Signed statement confirming that the poster was displayed for the full season

VII. Tools, Supplies and Equipment 
Employers are responsible for providing all tools, supplies and equipment required to perform the job, including 
uniforms, shoes, etc.  You may not charge workers a fee for these expenses.

VIII. Copies of Job Order/Employment Contract to Workers
Employers must provide workers with copies of the job order no later than the time at which the worker applies for the 
visa, if the worker is departing directly from his or her home country, and display a poster describing employee rights 
and protections in English and, if necessary and made available by the DOL, another language common to your workers.

This is provided by the agent prior to arrival in the U.S.
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IX. Termination/Early Departure of Workers
You must notify DOL and USCIS when a worker abandons the job or is terminated for cause (and USCIS/DHS if the 
person is an H-2B worker).

You must report the termination or departure of any H-2B workers for cause and abandonment to both the USCIS and 
USDOL in writing within 2 business days of the termination, or discovering abandonment. Emails are to be sent to the 
USDOL at tlc.chicago@dol.gov or, or by facsimile to (312) 886-1688, Attention H-2A Abandonment and Termination. 

You may notify USCIS by email at VSC.H2BABS@dhs.gov. You should include the following information with your 
notification:

• Reason for notification (absconder, termination, early completion, etc)
• USCIS receipt/case number
• Petitioner name, address, phone number and FEIN
• H-2B worker name, date of birth, place of birth, last known address 

Audit File Tip: Keep all emails or correspondence sent to DOL or USCIS advising them of early worker termination or departure. 

X. Record Keeping 
The employer must retain, for a period of three (3) years, the H-2B recruitment report, resumes (if any), advertising, and 
evidence of contact with applicants. 

The attorney will keep this on file in the event of a future audit.

XI. Notification of Requirement to Leave the U.S. After Employment Ends
Employers are required to formally advise H-2B workers of the requirement that they leave the U.S. at the end of 
the employment term. This should be done in writing and signed by the employee confirming that they received this 
notification.

Audit File Tip: Have workers sign an attestation confirming that they understand the requirement that they leave the U.S. upon 
the expiration of their visas.

XII. Documentation confirming that you had not laid off any U.S/domestic landscape laborers within the period 
beginning 120 days before the date of need through the end of the certification period
Include a signed statement to this effect in your audit file.

XIII. Documentation confirming that the employer would suffer irreparable harm if they were not able to 
employ all of the H-2B workers requested

• This can include a report showing all contracts for the season and the potential lost revenue if they were unable to 
be adequately staffed

• Copies of the largest contracts for the branch
• Detailed explanation of the evidence presented and how it shows irreparable harm if unable to bring in workers to 

fulfill the work. Identify the total value of the contracts that could be in jeopardy
• Budget documentation for the branch showing projection and revenue goals for the season

IX. Evidence that the H-2B workers were “Returning Workers”
• This would include copies of prior H-2B visas stamps for 3 years

For the latest updates and developments on H-2B visas and more, subscribe to our Immigration blog and Legal Alerts at 
harrisbeach.com/immigration.

Please feel free to contact us with any questions: 
Leonard J. D’Arrigo, Partner
ldarrigo@harrisbeach.com
(518) 701-2770
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